Abstract
Introduction
The role of municipalities in relation to the protection of the environment has increased significantly in South Africa with the promulgation of the Constitution (Act 108 of 1996, hereafter referred as Constitution) as well as general environmental legislation, such as the National Environment Management Act (Section 17 of the National Environmental Management Act, Hereafter referred to as NEMA) the National Environmental Air Pollution Act(Act 39 of 2004) and some provincial legislation such as the Limpopo Environmental Management Act (Act 7 of 2003) . This is because environmental legislation is often seen best administered at a local level, as opposed to being administered by Provincial and National government. Municipalities might not have the training necessary to enable them to make sound environmental decisions, but It is recognizable fact that capacity-building within the municipal sphere is both desirable and necessary. It is a common indication that most municipalities in the country lack resources and suffer from too little upgrading and development. This is as a result of lack of planning in the formulation of their Intergraded Development Plans that they make rather than outstretched practices in terms of planning. This paper further indicates vehemently that it is within the municipalities relating to the environment are best to be administered at local level. There will be a need to consider the overview of the role of municipalities in our new constitutional dispensation which include the Constitutional provisions dealing with municipal executive power as well as municipal legislative power. Further, this paper will consider the role of municipalities in respect of environmental decision-making specifically how decisions affecting the environment are made. The paper will also consider common law and the role of policy documents, including articles from legal journals.
Legal Tools to be Used on Enforcement of Environmental Law
There are municipality cases which form an integral part of our law. They expounded the doctrine that municipalities are not liable for mere omissions on their part to construct, maintain or repair public facilities, especially roads and streets but have a positive duty to take care of the mechanisms and designs required for a healthy and not a harmful environment. The municipalities' failure to maintain the environment and infrastructure amounts to them not enforcing environmental law on their part and not protecting the environment. The question that comes to the fore is that; is a municipality supposed to enforce the environmental law or do even the public (Ratepayers and Residents Action Association Inc. v. Auckland City Council 1986 1 NZLR 746, 750 (CA) (ZASCA 25; [2006] SCA 29 (RSA)).According to the law laid down in this case, the approach now is that the same principles of common law of delict apply to municipalities as are applied to ordinary individuals. Thus to say that where there is any delict caused due to environmental management (or lack thereof), the municipalities have the same recourse under common law as in the situation when there is need to enforce environmental law, which is not fulfilled.
It is necessary for this paper to deal in some depth with the powers granted to municipalities when need arises to enforce the environmental law. This discussion will include some aspects relating to the enforcement of environmental law or for the protection of the principles of applicable environmental law. Some attention will be paid to the question of what the municipalities' responsibilities are, as mentioned above.
A municipality will be liable to anyone who institutes a claim against it for its omissions where there is a legal duty to take action to enforce the relevant and applicable environmental law provisions. However as is always the point of departure, when dealing with compliance issues, each case will have to be determined on its own merits. In this analysis, it is in the context of the legal duty on the environmental incident which involves the legal principles as in the case when the Debbie Investment company instituted action against the City of Johannesburg. It is in view of these imperatives that the outcome will be firstly, to determine what the law expects of a compliant municipality and secondly what the municipality should do in order to achieve an acceptable level of compliance with environmental law. In considering the Plaintiff's action against the Defendant, the court found that although municipalities are no longer accorded blanket immunity from liability for omissions, there is also "no blanket legal duty on the Defendant to maintain all roads and supporting walls in its jurisdictional area in a perfect condition."
In Municipality v Bakkerud(2000 (3) SA 1049 (SCA)) found that in order to decide whether the Defendant was under a legal duty to maintain this road and retaining wall, it had to determine whether the legal convictions of the community demanded that the Defendant was subject to a legal duty to act(Section 152(1)(a)) and that the Defendant's failure to do so was negligent. The duty to act was the duty to provide for adequate storm water drainage on the road and to take adequate steps to prevent flooding after the Defendant became aware of the danger of the municipal wall. The problem hereby displayed in this project will however be given a solution.
The municipalities are required to govern the local affairs of its community in accordance with the Constitution and subject to the national and provincial legislations (Section 151(3) of the Constitution). To enforce compliance, the Municipal Structures Act (Act 117 of 1998) was enacted to force compliance to municipalities in terms of the enforcement of environmental law. On the other hand the Municipal Systems Act (Municipal Systems Act 32 of 2000 hereafter referred to as the Municipal System) establishes the enabling framework in order for the municipalities to adequately discharge its constitutional and other obligations. Failure on the part of the municipalities to comply in their legal duty to enforce environmental law will however result in them breaching the requirements and frameworks set out in the Constitution and the stated legislations above.
Section 4 of the Municipal Systems Act (Act 32 of 2000, hereinafter referred to as, Municipal Systems Act) imposes a (legal) duty on municipalities to contribute towards building the capacity of local communities, to enable them to participate in the affairs of a municipality. According to this section, councillor and staff have the active duty to foster community participation through developing a culture of municipal governance that complements formal representative government with a system of participatory governance. Such constitutional and legislative provisions leave no doubt as to the existence of extraordinary political commitment to notions of participatory governance ("Assessing the effectiveness of community based involvement"-Janine Hicks, Director, and Centre for Public Participation). The courts had decided on how the municipalities can further be held accountable or rather hold individuals accountable for breach of the legal duty to enforce the environmental law.
Enforcement of Environmental Law by Municipalities
The Constitution has two most important sources for municipal executive authority. Firstly, a municipality has executive authority in relation to the matters set out in Parts B of Schedules 4 and 5 of the Constitution, and any other law assigned to it(Section 156(1). Secondly, a municipality has the right to exercise any power concerning a matter reasonably necessary for, or incidental to, the effective performance of its functions (Section 156(5) of the Constitution) .The functions of a municipality are set out in the Constitution which must be read with the Municipal Systems Act and the Municipal Structures Act. In view of devolution of power being a fundamental feature of the Constitution, this right should be widely interpreted. Such an interpretation should be consistent with the obligation on the national and provincial spheres of government not to compromise a municipality's ability or right to exercise its powers or perform its functions (Section 156(5) of the Constitution). Local authorities now have more independence in decision-making and greater freedom to devise and carry out policy.
The Provincial and National governments are obliged to assign to local authorities the administration of any matter listed in Part A of Schedules 4 and 5(Which include disaster management, environment, nature conservation excluding marine resources and national parks, and pollution control and soil conservation). These relate to local government's matters which are most effectively administered at local level of which municipalities there under have authority to administer such matters (Section 156(4) -the provisions of section 10 of the Municipal Systems Act would also have to be complied with). This would imply that municipalities either at local or district level will have only that power granted to it by the empowering legislation to deal with matters that fall within the jurisdiction of such municipalities. It is not clear which Organ of State ultimately decides whether a matter would be most effectively administered locally, particularly where there is a difference of opinion. This would assist in determining which municipal obligation rather duties of enforcing environmental law.
There is a potential for direct conflict between the definition of municipal power in relation to the functions outlined in Part B to Schedules 4 and 5 of the Constitution, and the broad powers granted to local government under the Structures Act, Systems Act and provincial legislation, such as the Municipal Ordinances( Act 20 of 1974). One such example, from an environmental point of view, would be the power of "supply, distribution, use and protection of water under the control or management of the council, whether within or outside its municipal area, with power to differentiate in regard to water used for different purposes". In this regard, in terms of Schedule 4B of the Constitution, municipalities are competent only to administer water services insofar as they relate to potable water supply systems and domestic wastewater and sewage disposal systems.
Unusually, the legislative competence of a municipality depends on its executive powers. It seems that this is an indication that the Constitution envisages municipalities to be involved primarily in the delivery of services within the scheme of co-operative government and, accordingly, the legislative competence of municipalities must be restrictively interpreted (Currie & De Waal, 2001 ). This means that unless the Constitution or other legislation clearly gives a municipality the power to make bylaws relating to a particular matter, they must be presumed not to have that power. In other words, notwithstanding that at first glance local authorities appear to have broad powers to make laws, it is generally believed that these powers should be interpreted narrowly. The principal duty of a municipality is to govern the affairs of that municipality in accordance with the Constitution and relevant legislation. The most common are the Structures Act and the Systems Act. The environmental right (Section 24 of the Constitution) contained in the Bill of Rights imposes another important duty on municipalities.
The Relationship between Administration of Information and the Environment
Administrative law governs the relationships between public bodies and between public and private bodies. Various duties are imposed upon public bodies under PAIA, including publishing a manual containing detailed information about the body and the information held by it. NEMA provides that every person is entitled to access to information held by the State and organs of state which relates to the implementation of NEMA and any other law affecting the environment, and to the state of the environment and actual or future threats to it, including emissions to water, air or soil and the production, handling, transportation, treatment, storage and disposal of hazardous wastes and substances ("environmental information") (Section 31(1) (a)). This section remains in force notwithstanding that Section 31(1) states that it remains in force only until the promulgation of PAIA, by virtue of the provisions of section 6 of PAIA which requests for environmental information may be refused only on the grounds stipulated in section 31(1)(c) of NEMA, which include that the request is manifestly unreasonable or formulated too generally; that commercially confidential information must be protected; or that the granting of the request would endanger or further endanger the protection of the environment. Organs of state themselves are entitled to access environmental information where that information is necessary to enable the organ of state to carry out its duties under NEMA.
Environmental decision-making is therefore required to be consistent with its values and principles. These must provide the backdrop to all laws passed and conduct undertaken in South Africa, by all public and private parties. When conducting any activity, including decision-making, all spheres of government, at national, provincial and local level, and all organs of state, are required to observe and adhere to the constitutional principles of co-operative governance, discussed in more detail above. The corollary of this second right is a duty on municipalities, among others, to protect the environment through such reasonable legislative and other measures. Legislative measures would include measures imposed in terms of national or provincial legislation, or by-laws. The term "other measures" would include policies, plans, and guideline and so on. The right applies between State and citizen, and therefore any person can enforce the right against an organ of state, such as a municipality, where it feels (and can show) that the State entity is violating the right, or is failing to protect it.
The Decision-Taking and Conflict of Management under the National Environmental Management Act
Obligation is placed on Municipal Councils to sort out any difference or disagreement that may arise concerning the exercise of any of their functions. This obligation that may significantly affect the environment may force the reconsideration of the desirability of conciliation before making a decision.
If the decision taken above is considered appropriate, the matter will then be referred to conciliation. The procedure laid in the National Environmental Management Act must also be attended to. When there is a difference or dispute regarding the protection of environment, the other alternative is to refer such difference or dispute to Arbitration. It is always or rather an expected duty of the Minister to appoint or assign relevant officials to various types of conflict handling with regard to the protection of the environment. Thus to say, a difference or disagreement regarding the protection of the environment or an environmental right may be referred to arbitration in terms of the Arbitration Act, 1965."
The Level of Efficincy in the Local Sphere of Government
In South Africa, the process of fiscal decentralization has yet to produce the expected results. Specifically, in the recent years, South Africa has been experiencing growing dissatisfaction with service delivery at the local level. In fact, local municipalities in South Africa have hitherto been plagued by significant service delivery and backlog challenges, poor financial management, corruption, and poor capacity due to lack of skills. This situation has resulted in a great number of local municipalities in financial distress and a loss of confidence and trust in local governments. The problems and challenges faced by local municipalities in South Africa are so crucial and alarming that questions have been raised concerning their capability to efficiently deliver on expected outcomes on a sustainable basis. Furthermore, and perhaps most alarmingly, the necessity to envisage a reverse tendency toward centralization has been proposed as a possible panacea. With this background in mind, the objective will be two-fold: to identify the most efficient local municipalities in South Africa in terms of providing the best possible public local services at the lowest possible cost and to investigate the empirical determinants of local spending efficiency in order to draw policy conclusions about efficiency and effectiveness in local service delivery in South Africa.
An assessment on the spending efficiency of 231 local municipalities in South Africa for 2007 has been made using the nonparametric Data Envelopment Analysis (DEA) and the parametric Stochastic Frontier Analysis (SFA) techniques. In relation to the DEA technique, efficiency scores are subsequently explained in a second stage regression model with potential explanatory factors such as income, education, job vacancy using a Tobit regression model. The results show that on average, B1(local) and B3( district) municipalities could have theoretically achieved the same level of basic services with about 16% and 80% fewer resources respectively. The difference between the most efficient and the least efficient municipalities being quite substantial, the results also show that B3 municipalities could have theoretically achieved the same level of basic services with about 62% fewer operating expenditures. Furthermore, fiscal autonomy and the number and skill levels of the top management of a municipality's administration were found to influence the productive efficiency of municipalities in South Africa (Nara F. Monkam: University of Pretoria: working document). These, however leads to improper management level, lack proper skills and ultimately lack of resources to implement the environmental management protection measures, and therefore leading to disregard of Section 153(a) of the Constitution which provides that a municipality must structure and manage its administration and budgeting and planning processes
The Relationship of Communities to the Environment
There must be an existing relationship between Municipalities and the communities in as far as the environment and its resources are concerned. There must be a strong link on the environment in as far as the need of the communities can be balanced on the environment. Municipalities must work hand in glove with the communities to sustain the compliance with environmental laws. Therefore, the involvement of communities when enforcing environmental law will be vital even when there is a need for further compliance with the readily available environmental laws (Nagoya Protocol on Access and Benefit-sharing of 2010)
The Nagoya Protocol is has its objectives on the fair and equitable sharing of the benefits arising from the utilization of genetic resources to communities. This includes the appropriate access to genetic resources and by appropriate transfer of relevant technologies. This also takes into account all rights over those resources and to technologies, and by appropriate funding, thereby contributing to the conservation of biological diversity and the sustainable use of its components.
The protocol stresses that each party shall take legislative, administrative or policy measures, as appropriate, with the aim of ensuring that benefits arising from the utilization of genetic resources that are held by indigenous and local communities. This will be in accordance with domestic legislation regarding the established rights of these indigenous and local communities over these genetic resources are shared in a fair and equitable way with the communities concerned, based on mutually agreed terms(Fair and equitable benefit: Article 2 of the Nagoya Protocol on Access and Benefit-sharing). Parties shall take legislative, administrative or policy measures, as appropriate, in order that the benefits arising from the utilization of traditional knowledge associated with genetic resources are shared in a fair and equitable way with indigenous and local communities holding such knowledge. Such sharing shall be upon mutually agreed terms (Fair and equitable benefit: Article 5 of the Nagoya Protocol on Access and Benefit-sharing). So, further involvement of the communities in managing these resourced areas will be more beneficial and help Municipalities achieve their environmental obligations.
The Duty of Care and Remedies of Environmental Damage under National Environmental Management Act
The National Environmental Management Act introduces a general duty to take reasonable measures to prevent environmental degradation. People against whom the duty is imposed and who fail to adhere to relevant channels and procedures have to be directed to the Director-General or the Head of the provincial department who are/is responsible for the environment. In failing to do so, the relevant authorities may take the measures and recover the costs from the persons who failed to discharge their (legal) duties of care. However Section 28 does not give the Municipalities power to enforce the (legal) duty of care. The Act provides for assigning or delegating of ministerial powers, functions and duties including the functions and duties of the municipalities. The Municipalities are expected to be very much aware of the fact that certain powers under the Act currently not relevant to them must or may be assigned or delegated in the future. This is because some of the powers designated under Section 28 of the National environmental Management Act do not fall entirely within the Municipal parameters where they will need enforcement. Below is just how certain municipal powers may be assigned or delegated to other organs of state.
Compliance with the Enforcement of Environmental Law
In order to see compliance with the enforcement of the environmental law, there are two of noteworthy aspects to be addressed. Firstly, default by the local authority in enforcing environmental law. The administrator of a province, in terms of Environmental Conservation Act (the Environmental Conservation Act 73 of 1989 hereafter referred to as the Conservation Act), has the authority to direct a local authority which has failed to perform a function assigned to it in terms of the Act to perform(Section 31(2) of the Conservation Act). This performance will be in line with the provisions of the Act. To direct a local authority is nothing else but to see compliance with the enforcement of environmental law. Failure to perform as directed, will result in the expenditure or costs been recovered from the official or the authority so directed to perform (Section 31(2) of the Conservation Act). At the same time, the administrator may recover the said expenses and costs as if the said authority failed to perform as directed (Section 31(3) of the Conservation Act).
If a person performs and still perform an activity which is detrimental or damaging to the environment, such person may be ceased from continuing with such an activity (Section 31 A (1) of the Conservation Act). This will advance to the protection of the environment and have sustainable progress. This is merely for the Municipalities to see compliance when environmental law is being enforced. These will also assist the municipalities in realizing their environmental report. With regard to such a report, the local government must work at the coalface of development. In order to have the effective state of the environment, the municipalities should first realize what goal they need to achieve and how. Secondly, in order to see compliance, municipalities and the stake holders need to be persuaded of the importance of long-term vision and of integrating their planning and management across people, economy and the Environment (Dr. Rudi Pretorius: State of Environmental Reporting: Guidelines for Municipalities). In that regard the level of governance closest to the people and local authorities must play a role in educating, mobilizing and responding to the public to promote sustainable development. These will also assist in achieving what will be termed environmental sustainability. This will mean that the provision of a service that aims to ensure that risks of environmental harm and risks to human health and safety are minimized to the extent reasonably possible. Under the circumstances also, the potential benefits in these areas are maximized to a similar extent, while legislation intended to protect the environment and human health and safety is complied with. In that way our municipalities will also have a way when enforcing the environmental law.
Municipalities are in a unique position when it comes to ensuring compliance with state and federal environmental regulations. Most municipalities must have the financial resources to hire a full time environmental manager. Responsibility for environmental compliance must be typically given to the town manager and is delegated to individuals such as municipal wastewater treatment plant operators and road department managers. Despite good intentions, these individuals often lack the time or expertise required to identify and keep current with changing regulatory requirements with which they must comply. However, this doesn't lessen a municipality's liability or obligation when it comes to environmental compliance. Municipalities are still subject to inspections by state and federal regulators and are subject to enforcement actions, including fines, if violations are found.
Municipalities must have authority to regulate environmental matters within their boundaries. Each province has enacted so-called "enabling laws" setting out the powers municipalities may exercise. If a municipality enacts a by-law that goes beyond the power enumerated in the enabling law, the by-law is invalid. The legal term for a by-law that goes too far is ultra vires (Latin for "beyond authority"). As a general rule, a by-law is ultra vires the enabling law when its effects go beyond the boundaries of the municipality's own territory and intrude on matters in other municipalities. Municipalities must have to make it a point that when enforcing the environmental law, all necessary precautions are given greater care. This will even be relevant in the exercise of environmental protection and sustainability.
Outcomes
Effective enforcement by our municipalities will be a key to ensuring that the ambitious goals of our environmental statutes are realized. This enforcement will refer to the set of actions that the government can take to promote compliance with environmental law. Experts believe that as many as twenty to forty percent of firms regulated by federal environmental statutes regularly violate the law. Tens of millions of citizens live in areas out of compliance with the health based standards of the Clean Air Act (Act of 1956: the International name or law for the Reduction of air pollution) and close to half of the water bodies in the country fail to meet water quality standards set by the Clean Water Act(Act of 1977:The International name or law for Reduction of water or surface pollution). In communities where there is burdened multiple sources of pollution, non-compliance has particularly resulted in serious health consequences for affected residents. As in virtually every other area of government regulation, Municipal environmental enforcement traditionally has been based on the theory of deterrence. This theory assumes that: "persons and businesses act rationally to maximize profits, and will comply with the law where the costs of non-compliance outweigh the benefits of noncompliance." The job of Municipalities is to make both penalties and the probability of detection high enough that it becomes irrational and unprofitable for regulated firms to violate the law.
For further protection and compliance with the enforcement of environmental law, the case of Director: Mineral Development, Gauteng Region v. Save the Vaal Environment (1999(2) SA 709 (SCA)) had indicated on how the environment can be protected and the environmental law enforcement guaranteed. This case indicated what will call public participation in terms of the protection of the environment. It indicated also high compliance on the enforcement of environmental law by the stake holders. In the above case, the appellant is a voluntary association of more than twenty persons, with which has its object to assist its members to maintain the environment and protect the environmental law enforcement and integrity.
Compliance with (Waste) Management Law
Compliance with environmental laws governing waste management is an essential aspect of corporate environmental compliance which must be construed to the level required of our municipalities. Provincial laws must assist municipalities to govern the classification of wastes for disposal and recycling purposes, and determine approval and documentation requirements for those engaged in waste transportation, waste disposal, and recycling operations. Certain classes of waste generators may have approval or registration requirements, as well as waste classification and reporting requirements. Waste generators may be subject to requirements to progressively reduce the waste they generate. Our municipalities must make policies or by-laws (In terms of section 156 of the Constitution) which will regulate the use of unlicensed waste facilities or operators which may lead to penalties and waste removal requirements. As well, the disposal of waste on one's own site without an approval must result in penalties and waste removal orders.
Conclusion
Municipalities' legal duties on the enforcement of environmental law need policy directions. It is however a considerable fact that municipalities should also involve the public rather the communities in their plan to make environmental policies. These policies must meet the required standards and those suggested by community members. There should be more environmental campaigns in the country to help stimulate these development and management responsibilities on the municipalities.
It is however a loose question on the part of the municipalities with regards to their direct mandate in terms of the degradation and harm to the environment. South Africa has so many laws (environmental) which one can talk and enforce on or about. It is however, again, the common fact that our municipalities are ignorant of the environmental laws in existence within their surroundings or jurisdiction. It is then monitored at that level that there is high environment damages that there where before if these laws could have been enforced or recognized. Most of our societies are uneducated about the ways in which the land rather the environment can be protected, and that leaves much to be desired because they are the frontiers of the environmental benefit.
Municipalities must also make decision about the provision of environmental resources to communities and must be aware of populations that fall under them. There must be an attempt by communities to rely on their constitutional right to sufficient water or any environmental resource. In order to give effect to compliance with environmental law, municipalities should further acknowledge the application and use of available resources in order to give effect to the protection of the environment. This will be achieved by means of the general application of the stated legislations consistent with the local government capacity-building programmes that are in place for effective control and implementation towards the environment and the law. To further show compliance, the municipalities need largely to rely on the whole National Environmental Management Act 107 of 1998 and other legislation, including necessary regulations. Lack of compliance and enforcement of environmental law at most cases lead to environmental degradation, harm to health and other related impacts such as road infrastructure, land as well as court disputes in relation to the impairment of the right to environment. The municipalities should follow their own drafted guidelines and the empowering legislations to develop good working Intergraded Development Plans.
